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MVEMORANDUM OPI NI ON

JACOBS, Judge: On April 16, 2008, this Court rendered a

Menor andum Qpi ni on, Perkins v. Conm ssioner, T.C Meno. 2008-103

(Perkins 1), in which we decided that respondent’s proposed
enforcenent action to collect by |levy assessnents for additions
to tax and interest for 1995 and 2000 agai nst petitioner could

not proceed. W renmanded the matter to respondent’s Appeal s
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Ofice for reconsideration as to if and when petitioner was
financially disabled for purposes of section 6511(h).?

Backgr ound

Petitioner resided in Arizona when he filed his petition.

Petitioner and his wife belatedly filed joint returns for
1995 and 2000 on which they reported tax of $4,219 and $5, 892,
respectively. Respondent assessed additions to tax and interest
with respect to the tax shown on each return.

Petitioner filed a joint return for 1999 on February 26,
2004. That return showed, and respondent does not dispute, that
petitioner overpaid his 1999 tax liability by $1,922. Al of
petitioner’s 1999 tax paynents were made through w t hhol di ng
credits.

Petitioner argued that he should be permtted to apply the
1999 overpaynent to anounts owed for 1995 and 2000. The central
di spute in Perkins |, as well as herein, was whether petitioner
tinely filed a claimfor a refund of his 1999 Federal incone tax
over paynment. Because petitioner filed that claimon February 26,
2004, it would generally be barred by the section 6511 period of
[imtations. Petitioner clainmed the statute was tolled, and the

section 6511 period of limtations did not bar his claimfor

IAIl section references are to the Internal Revenue Code as
anmended.
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refund of his 1999 overpaynent, because he was “financially
di sabl ed” within the neaning of section 6511(h).

In Perkins | we found that respondent’s Appeal s settl enent
of ficer m sapprehended the applicable |aw in considering whether
petitioner was financially disabled, and thus we renanded the
case to respondent’s Appeals Ofice for reconsideration. The
remand necessitated our preventing respondent from proceedi ng
with his proposed enforced collection action until respondent’s
Appeal s settlenent officer could reconsider petitioner’s claim
that he was financially disabled.

Pursuant to our order to remand, on July 18, 2008, one of
respondent’s Appeals settlenment officers met with petitioner to
di scuss the issue of tolling the statute of limtations pursuant
to section 6511(h). She provided petitioner with the applicable
gui delines, found in Rev. Proc. 99-21, 1999-1 C.B. 960, to be
used in deciding whether a taxpayer is financially disabled.
Petitioner agreed to attenpt to obtain the docunentation required
under the guidelines to substantiate his financial disability
claim \Wen respondent did not receive the rel evant
docunent ati on, respondent issued a supplenental notice of
determ nati on on Septenber 26, 2008, in which respondent
concl uded that petitioner was not financially disabled wthin the

meani ng of section 6511(h). Consequently, respondent denied
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petitioner’s claimto have his overpaynment for 1999 applied to
offset his tax liability for 1995 and 2000.

Di scussi on

In Perkins | we described the statutory framework regarding
enforced collection activity by the Secretary. Petitioner’s sole
argunent as to the procedures that have been enployed thus far is
t hat respondent’ s proposed | evy should not proceed because
petitioner’s 1999 overpaynent is available to offset his 1995 and
2000 tax liabilities.

As we noted in Perkins |

As directed by section 6511(h), the Comm ssioner has
prescri bed guidelines that are to be used in deciding
whet her a taxpayer is financially disabled. According to
Rev. Proc. 99-21, sec. 4, 1999-1 C B. 960, 960, the taxpayer
must provide a physician’s witten statenent that incl udes:
(1) The nane and description of the taxpayer’s physical or
mental inpairment, (2) the physician’ s nmedical opinion that
t he inpai rnment prevented the taxpayer from managing his
financial affairs, (3) the physician’s nedical opinion that
t he inpai rment was or can be expected to result in death, or
| asted or can be expected to last for 12 nonths or nore, and
(4) the specific time period during which the taxpayer was
prevented by such physical or nental inpairnent from
managi ng the taxpayer’s financial affairs.? The
physician’s statenents nust be submtted with the credit or
refund claim |d.

’Additionally, the taxpayer nust certify than no
person, including the taxpayer’s spouse, was authorized to
act on behalf of the taxpayer in financial matters during
the relevant period. [See sec. 6511(h)(2)(B).]

The criteria for an individual’s financial disability, as set
forth in Rev. Proc. 99-21, supra, are drawn directly fromthe

text of section 6511(h)(2)(A), and that statute mandates that
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proof of the existence of an individual’s financial inpairnment be
furnished in the formor manner as the Secretary may require.

Foll ow ng renmand of this case to respondent’s Appeal s
Ofice, petitioner attenpted to obtain a physician’s witten
statenent as described in Rev. Proc. 99-21, supra. To this end,
petitioner wote to a psychiatrist at Saint Vincent Behavi oral
Health Cinic (Saint Vincent’'s) who had treated petitioner for
mental health difficulties, asking the psychiatrist to provide
the required statenment. |In a subsequent tel ephone conversation
with petitioner, the psychiatrist stated, according to
petitioner, that the psychiatrist’s “diagnosis and treatnent of
[petitioner] was so |l ong ago he would have to rely on what was
witten in [petitioner’s] nedical record, which should be
sufficient, and would not be able to add anything.”

Petitioner’s nmedical record, including detailed notes
conpiled by a therapist and a psychiatrist at Saint Vincent’s,
was submtted at the trial of this case. Respondent objected to
the adm ssion of the notes into evidence as well as petitioner’s
testinmony concerning his medical history. W need not decide
whet her the evidence is adm ssible, because we find that it is
insufficient to establish that petitioner was financially
di sabled within the meani ng of section 6511(h).

Nowhere in petitioner’s nedical record is there any

statenent by a physician to the effect that petitioner was
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i ncapabl e of managing his financial affairs, or that he suffered
froman inpairnent that could be expected to result in death (or
had | asted or could be expected to last for 12 nonths or nore),
or that any specific period was associated with such inpairnent.
On the contrary, petitioner testified that from 2000 t hrough 2003
he earned significant anmounts of inconme working for the sane
enpl oyer and during those years he paid bills, entered into | ease
agreenents together with his wife, and was “predom nantly in
charge of the household finances.”

Petitioner has not shown that he was financially disabled
for purposes of section 6511(h). Consequently, the section 6511
period of limtations with respect to petitioner’s refund claim
for tax year 1999 was not suspended, and the period of
[imtations with respect to petitioner’s refund cl ai mexpired.

Because petitioner’s 1999 overpaynent is not available to
of fset his 1995 and 2000 tax liabilities, respondent may proceed
to collect by levy additions to tax and interest petitioner owes
for 1995 and 2000.

To reflect the foregoing,

Deci sion will be entered

for respondent.




